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INTRODUCTION 

Introducing transitional justice 
The concept of transitional justice has gained tremendous popularity as an evolutionary approach in dealing with 

historical atrocities and human rights violations in States experiencing conflict. However, one of its main characteristics 

is its general formation, which has been argued to make theorizing transitional justice problematic[1]. Its generality and 

variability have led to the emergence of “official and quasi-official international documents defining what transitional 

justice” is or should be [2]. The former UN Secretary General‟s report for instance,describes transitional justice as 

comprising “the full range of processes and mechanisms” a society employs in order to acknowledge the realities of past 

attrocities, cultivate acountability, secure justice for victims and promote societal reconciliation [3]. The milieu of 

proceses and mechanisms in the UN‟s definition, for example, discourages any efforts towards conceptualizing the 

nortion of transitional justice theoretically, perhaps justifying why despite a few decades of existance, transitional justice 

is still serverely undertheorized. 

 

Buckley-Zistel et al [1]have provided a variety of reasons why despite the significance of transitional justice in 

conflict related studies and practices, there have not been considerable attempts to theorize the concept within the wider 

transitional justice discourses. Indeed, considering the heterogeneity of the UN Secretary General‟s definition of 

transitional justice, especially the key components of what constitutes transitional justice policy, theorizing becomes 

considerably challenging. The policy affirms that transitional justice frameworks should include “criminal justice, truth 

telling, reparations and institutional reforms” and emphasizes the fact that these “mechanisms should be considered as 

part of the whole” [3, 2], thus, inherently constitutive. This description exposes the discipline to a conglomeration of 

independent concepts, which individually require theorizing. 

 

The other reasons affecting theoretical propositions include the fact that transitional justice as a system is more 

practice based than it is theoretical, and that debates revolve around what forms it should take and how much it should 

adapt to various societies where it is applied[4]. Such processes sometimes, expectedly, revolve around socio-cultural 

and political needs and interests thus eliciting some level of fluidity in structural context. Presented as a global project, 

transitional justice emerged with a pre-constructed template of what frameworks States should apply in dealing with 

historical human rights abuses[5]. It has been seen as responding to historical mechanisms and practices of dealing with 

transitions from atrocious past. The introduction of transitional justice provided that, as part of a framework towards 

societal reconstruction, such crimes should be addressed through some form of a judicial process including truth-seeking 

as a way of securing justice to victims [6,7,1]. However, the issue of applicability of the international principles of 

transitional justice in diverse social, cultural, and political settings remains contested and forms a critical part of the 

wider scholarship of transitional justice. In this journal article, I explore this contest about the applicability of transitional 

justice by applying the propositions of Jalena Subotic‟s theory of transitional justice compliance. 
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Transitional Justice Compliance 
Jelena Suboticin her theory of transitional justice compliance [1] makes three key arguments; The first one is that, 

when State adoption of the international principles of transitional justice are not driven by local demands, transitional 

justice approach becomes more of a premeditated option for such States since local people do not appreciate its claims. 

Therefore, local political elites may embrace transitional justice not as a way of addressing historical ills, but just to 

appear to respect international traditions while on the other hand use internationally acclaimed justice processes to 

manipulate political structures, get rid of opponents, secure access to international aid, and restore a positive image of 

themselves in international organizations[8]. The second argument is that, when faced with serious international pressure, 

some States may comply with demands to adopt a transitional justice mechanism simply because failure to do so has 

adverse international consequences on the elites themselves and their States in general – normally with threats of military 

intervention or economic sanctions. In most cases, this happens when locally, the costs of full compliance are 

unattainable either because transitional justice is unpopular at home because it threatens some powerful people in 

government or some powerful forces outside government may threaten to destabilize the government or withdraw their 

most needed support for those in power [1]. So, to manage these conflicting demands, local elites may adopt a normative 

framework of transitional justice to evade international sanctions, but also make it more acceptable for local interests. In 

the third argument, Jelena argues that transitional justice adoption depends on local power structures and political horse-

trading or negotiations. The subject of transitional justice exposes three distinctive groups within the local political arena: 

justice resistors, justice instrumentalists and true believers. Depending on which group emerges as the dominant player in 

the political establishment, they would directly determine what approach to transitional justice is adopted and whether 

the resultant policy is implemented[1]. 

 

There is no doubt that transitional justice has been promoted internationally by major powers including the United 

Nations as a global project in dealing with legacies of historical conflicts in transitional societies [5]. Equally, both 

practitioners and scholars argue that the same powers have institutionalized transitional justice and made non-compliance 

with its norm increasingly difficult given international repercussions [9]. This has led to massive proliferation of 

transitional justice „projects‟ in many societies with increasing specialization of international organizations to supply 

specific models of transitional justice systems suited for local implementation [10, 1]. The suply chain for transitional 

justice models from the global powers has elicited local demands and resistance leading to a high level advocacy by 

international organizations and transtional justice „technocrats‟ to recommend the adoption and implementation of 

transitional justice projects as the first step in post-conflict reconstruction[1]. This aproach of adopting a global template 

in itself confines transitional justice to a set of chechlist and overlooks very critical  areas transitional societies may need 

to explore while dealing with a history of violence and destruction. Nagy [5] argued that, the predominant transitional 

justice models promoted by international organizations construct historical injustices and human rights violations in a 

narrow perspective to the exclusion of social and economic injustices. For example, the „global template‟ promotes a 

shift towards legalization as the best aproach for addressing historical abuses but ignores the role Western democracies 

played in perpetrating and profiting from the same violence in those conflict riddled societies. That means the 

expectations and findings from these transitional justice models are intrinsically limited and this affects the “perception 

of violence, victimhood and perpetration” thus leading to a skewed understanding of truth, justice and reconciliation [5]. 

Therefore, a successful transitional justice process can not guarantee full realization of truth, provision of justice to 

victims or even the achievement of societal reconciliation. Success in transitional justice, therefore, is seen more in the 

context of compliance with international expectations and not about post-conflict transformation. 

 

Compliance without reforms 

Jelena Subotic[1] rightly emphasized that transitional States find themselves “encouraged and even coerced” by 

international powers to adopt transitional justice mechanisms in their efforts to address past human rights abuses. Such 

encounters only leave such States with the choice of “which model of transitional justice to adopt” and not whether they 

should adopt any at all. This approach has adverse effects in whether the complying States see a transitional justice 

process as an opportunity for addressing past conflicts or just another huddle for the political elite to deal with while 

pursuing their own selfish political interests. For example, this narrow view of what transitional justice really should be 

to post conflict States, has equated compliance with international transitional justice models to an indicator of a local 

human rights policy[11]. This then becomes an opportunity for local level political elites to ensure visible compliance 

with the necessary international transitional justice norms without taking responsibility for past atrocities [1]. 

 

International demands on how to deal with post conflict reconstruction also lead to another strategic problem – lack 

of local ownership for the transitional justice processes and most often the results of such processes[12]. In some cases, 

when the proposed transitional justice model responds to the demands of local victim groups – even partially – public 

support can be generated around it. Pressure from some local actors like the civil society groups and a section of the 

political class can push such frameworks into compelling a State into compliance and a review of local human rights 

laws or even set up oversight institutions. But the same States will use such „reform achievements‟ as measures of 

compliance with international demands, but also curtail implementation of such laws or out-rightly violate them and 
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continue with their autocratic practices at home [13]. This only means that compliance with the international demands 

and establishment of a transitional justice framework does not lead to necessary reforms for the complying State, and so 

sustainability of principles promoted by the transitional justice mechanism remains a mirage. 

 

International pressure is known to have compelled authoritarian States to comply with international demands but 

only to appease international powers, while such States are simultaneously exploiting goodwill from such compliance to 

further consolidate their hold on power[14]. Additionally, dictators have presented conciliatory faces in international for 

a and signed human rights treaties even with very poor human rights records back home[15]. This is because, they can 

get away with not enforcing such treaties and that ratification of international treaties may have no effect on their 

political standing back home [16]. Similarly, growing demands by global powers for post-conflict States to comply with 

transitional justice models only make transitional justice an event which signifies conformity with international 

regulations and therefore has very little if any to do with local needs[1]. As such, the real objectives of transitional justice 

– the resolution of histiorical atrocities, delivery of justice to victims and the establishment of stable democratic States – 

get relagated to the periphery of the process as State operatives hijack the transitional justice framework to use as a tool 

for fulfilling their political ambitions [1]. In some cases, international transitional justice models have been used to 

propergate a notion of “breaking with the past” and or “never again” to refer to the intended outlook of a transitional 

State[17, 18]. Such a notion dampens the focus of addressing past injustices but gives prominence to societal 

reconciliation and future stability [5]. This is a fallacy which some transitional justice systems have had to deal with once 

it is realised that reconciliation and stability was not achievable without effectively addressing past injustices. 

 

Assertions that transitional justice mechanisms represents a break from the past can be used by political elites and 

powerful people from previous regimes to cover up ongoing injustices, violence and even executions[1]. For example, 

the strategy by the South African TRC to promote „a new South Africa‟ encountered serious challenges and opposition in 

the face of continuing police killings, race based socio-economic inequities, “de facto geographic apartheid” and 

xenophobic violence and evictions [5]. Many other events which characterised the TRC period in South Africa depict a 

celebration too soon of the real successes of the transitional justice process. A struggle for „real change‟ has since been 

sustained in South Africa with many blacks who were on the forefront supporting the TRC process being branded as 

traitors who settled for far too little for their people while leaving the social and economic inequalities intact and with no 

proactive reform agenda [19]. Such have been the hallmark of recent socio-political and economic wars in South Africa 

which led to the legislation intoducing a law on land appropriation without compensation [20]. Notable assertions were 

reported from the leader of the opposition party – Economic Freedom Fighters (EFF) – Mr. Malema in his speech while 

supporting the legislation in parliament arguing that, “the time for reconciliation is over, its time for justice”[21, 22]. He 

went further to condemn the transitional justice system implemented in South Africa through the TRC and Nelson 

Mandela‟s post-apartheid government, saying that, “those who came to power in 1994 carying the popular mandate of 

our people….got drunk in luxury and glory, building false reconciliation without justice” [23]. Such events in South 

Africa and how the ANC government deals with economic inequalities will determing whether or not the South African 

TRC is seen as a sucees after all. 

 

Critics of the international models of transitional justice argue that even in States where there was popular support 

for transitional justice processes as preferred mechanisms for dealing with past injustices, have, in recent past failed to 

deliver justice to victims or even institute visible judicial reforms. Instead, such frameworks have worked to serve the 

interest of local political elites and foreign hegemonic powers through popular compliance and ratification of 

international treaties [1]. The human rights discourse of transitional justice has itself been projected as representing an 

exclusive Western civilization with growing criticisms on its claims to universality [24]. Others argue that transitional 

justice systems are becoming new avenues through which international powers intervene to influence the social and 

political agenda of societies in conflict [25]. Excluding local communities and victims from being part of those who 

construct frameworks for engagement raises questions about legitimacy and the objectivity of the transitional justice 

model. If such frameworks were to observe the interests of local actors including the needs of the victims of past crimes, 

then full participation of local communities and victims should be encouraged at all levels including the 

conceptualization processes for the justice model, decision-making and implementation of the resolutions [25]. However, 

observers argue that international hegemonic forces in any transitional justice process are usually well orchestrated to 

perpetuate some predetermined outcomes[5, 26, 27]. Represented by a small set of „expert‟ international organizations, 

which develop, present, and help implement „success‟ models of transitional justice to interested States, the hegemonic 

powers facilitate consulting services for the project and oversee its successful implementation [28]. In such 

circumstances, findings show that local and external forces have systematically conspired to shift the focus from the right 

of victims to justice but have placed prominence on institutionalization of frameworks meant to cultivate peace and 

societal reconciliation[29]. This is seen as a selfish approach by local political elites conniving to secure political power 

as well as a strategic focus by external hegemonic powers constantly in play to influence the political leadership of these 

States in transition [30]. Such States comply with international demands, adopts transitional justice to resolve political 

uncertainty or to respond to the popular demand for a resolution of past injustices. However, such international norms 
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and institutions will be acceptable only until uncertainties are resolved. Moreover, when main agents of change in such 

States like the international transitional justice experts leave or when their task is completed, the political elite will 

quickly revert to their old ways albeit with a positive international image and powerful allies. Therefore, transitional 

justice compliance adopted on international bureaucratic demands will only be as effective as the commitment of the 

international experts supporting it and will only serve the interest of the international powers and their local partners – 

those wielding State power[25, 1]. 

 

The limits of transitional justice compliance 

The expectations of many players and observers of any transitional justice approach is that some sustainable gains 

would be realized after an intensive and costly implementation of selected mechanisms[1]. However, the paradox of 

transitional justice compliance founded on coercion or pressure is that the international powers compel States to adopt 

mechanisms and approaches they often have neither the capacity nor the interest to implement [1]. This is especially 

expected because if any transitional State was committed to such international norms, then there would be no nead for 

coercion after all. Addittionally, it is only logical to assume that States which find themselves pressured into compliance 

with the international transitional justice norms, would be least prepared to sustain it‟s gains if any once the 

implementation of the transitional justice project comes to an end[5]. The lack of capacity and interest to adopt and or 

domesticate transitional justice mechanisms recommended by international powers especially limit the ability of such 

States to implement recommendations of such processes[31]. This is because the complying States may not have 

committed to local institutional developments which would put in place necessary structures and systems to support the 

implementation of such recommendations. And even when some semblance of structures and systems are established, 

there would be no sufficient goodwill from the State and local elites to take up such innitiatives[32, 31]. 

 

The ever apparent tension between the interests of victims in a transitional justice process and the priorities such 

frameworks are constructed to address also epitomizes the limits of transitional justice compliance[29, 28]. Even though 

transitional justice is presented as a victim-centred framework, it‟s approach towards addressing victims priorities and 

needs remain unclear especially given the practice of international norms which prioritizes the construction of systems 

and structures meant to ensures the protection of human rights and the establishment of a democratic State[33]. So the 

centrality of victims in a transitional justice process has remained a mare rhetoric which raises victims‟ hope and 

expectations only to lead to frustrations and bitternes once such expectations are not met[29].  The recognition that 

victims and perpetrators are not always individuals, but includes groups, communities and even institutions is lacking in 

international models of transitional justice [34].  If these were to be considered, then the definition of violations should 

be expanded to include individual, social and collective rights. Most systems and norms of transitional justice, remain 

“State-centric” and therefore intrinsically unable to deliver its promise to victims [35, 29]. 

 

A recent example of an international transitional justice model whose outcome has disappointed victims, members of 

the civil society and a section of the political elite, is the Kenyan truth justice and reconciliation (TJRC)process. 

Established following the horrors of the 2007/8 Post-Election Violence (PEV) and a host of conflicts and atrocities of 

past regimes, it was hoped by many stakeholders that somehow the process would facilitate healing and stability in the 

country [36]. As typical of the international justice models, the Kenyan approach began through a mediation process led 

by former UN Secretary-General Kofi Annan and the panel of Eminent African Personalities – under the framework of 

the Kenya National Dialogue and Reconciliation Committee (KNDRC) [37]. As a result of what was termed as a success 

by the mediation team, the TJRC was established with a mandate of enquiring into and recommending appropriate 

resolutions for gross violation of human rights and historical injustices that occurred during Kenya‟s 50 years of 

independence[36]. In May 2013, the TJRC published its final report, which was presented to the president, and later 

made public through the main media outlets. Unfortunately, the executive and the legislature have since stalled the next 

phase of the process, which was to facilitate the implementation of the findings, and included addressing the needs and 

demands of victims. As already stated, it is evident that the transitional justice model in Kenya did not respond to the 

fears of the political class and thus remains just another global project; even though, the hopes and expectations of 

victims promised through the elaborate and painful truth telling process remain unaddressed [29]. 

 

Another key limitation of the international model of transitional justice is how it conceives and addresses the 

reparative needs of victims. Robins [35]argue that reparations not only reflect the most physical demonstration of the 

State in dealing with the victims‟ suffering, but it also has a major socio-political role on society by emphasizing a 

commitment to the rule of law, which can only be achieved through the changing of State behaviour. Reparations attempt 

to link-meeting victims‟ individual needs – psychosocial and physical – with a process of recovery and reconstruction for 

a post-conflict society[38]. Thus, it is reparations which should manifest the highest attributes of victim-centeredness, 

since it loses its context as a reparative process if the wishes and needs of victims are not taken into consideration [35]. 

However, in States where transitional justice compliance is not welcomed or appreciated by the political elites, especially 

those in power, delivering reparations in response to victims‟ needs and wishes is never a priority[29]. Even when there 

is popular demand from the victims and other advocacy organizations – local and international – it is less likely that there 
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would be State commitment to the rule of law and societal reconstruction. Moreover, the subject of victimhood and how 

victims‟ needs are identified considering a wide range of violations and a diverse victims‟ experiences and demands 

evolve into a generalization of victimhood, thus a perpetuation of further discrimination and injustice to the very victims 

[1, 35]. So, reparations implemented by the complying State become more symbolic or an exercise meant to portray the 

level of State compliance, than the real State interest in dealing with the needs of victims[1]. State authorities will be 

more interested in the publicity of their action and not whether the victims feel their opinions and needs were taken into 

consideration. 

 

Compliance with international transitional justice norms has minimal long-term effect on the local political 

environment, especially the behaviour and actions of those in power[39]. As Heshmat [40] stated in his Psychology today 

article, – on why people keep repeating past behaviours even after gaining insight about their damaging effects – “old 

habits die hard”. Transitional justice frameworks imposed on States as a result of international preasure rerely take into 

consideration such realities like the challenges transitional States are likely to face trying to root out members and 

supporters of past authoritarian regimes[41]. Inorder to establish the human rights and democratic norms advocated for 

by international powers through a transitional justice framework, people asscociated with past atrocities must be 

excluded from positions of power and influence. It may be unrealistic to imagine that any transitioning State can be able 

to achieve absolute transition without remnants of the old-regime penetrating the new system or influencing it in some 

way. But, whether or not a transitional State is able to realistically sustain the principles of human rights, rule of law and 

democracy depends on whether elements from the old-regime are powerful enough to access apparatus of repression or 

influence the actions of the new regime[28]. So, for fear of political reprisal, most transitional justice mechanisms 

adopted in such States are intentionally shallow to ensure that those political elites can maintain their hold on power and 

in most cases their old behaviours [1]. The unfortunate reality of such processes is that, through ratification of 

international treaties, adoption of key human rights requirements and even undertaking legislative changes, such States 

manage to attract international support even when locally their old repressive habits remain unchanged. Many observes 

and political commentators have argued that State compliance to international transitional justice demands is akin to 

selling an illusion. That is, the promise of a transition to free, just and progressive society, but holding on to the old 

ways– political repression and human rights violations [5,1]. 

 

Pacifying local moral breakdown in a post-conflict State 

One of the main challenges local actors faces in any international transitional justice model is how to address local 

level moral challenges emanating from past atrocities. Even though some proponents of transitional justice would argue 

that a restorative approach intrinsically deals with moral issues in a complying State, the construction of the restorative 

approach itself can be limiting [34]. Truth telling and official apologies are the most notable mechanisms within the 

restorative approach, which deals with the moral issues in a transitional justice system. However, given the local 

dynamics and the underlying challenges of compliance with the international norms, how the truth is constructed within 

the institution of a truth commission determines how the complying State will deal with the moral issues it will give 

prominence. This simply means that, a truth commission‟s account of past crimes is rooted into an institutional 

framework – the main characteristic of the international transitional justice norm. Who among the victims, witnesses and 

or perpetrators gets to testify defines the “selective appropriation and sequencing” of the eventual account of victims‟ 

experiences [1, 42]. Since any moral expectations and responsibilities of the main actors are dependent on what is 

popularly perceived as justice or injustice and such perception is embedded on the international norm, then even the 

restorative models cannot satisfactorily address the moral challenges in these complying States [34]. Local actors also 

commonly use official apologies as a way of dealing with moral breakdowns in complying States. Many scholars have 

considered the positive attributes of official apologies in “invoking a deeply symbolic ritual cleansing” and showing how 

transformative and powerful official apologies can be in communicating the gravity of the atrocities suffered by victims 

and the significance of the demands for contrition [43,42]. Even so, when official apology is presented as an institutional 

process or a conditional act that those in power need to embrace, then its significance and value is reduced. Instead of 

such apologies symbolizing interpretation of State actions or inactions, the violations suffered by victims or the 

destruction of social norms, such apologies only become an opportunity for those in authority to quickly portray an 

illustration of remorse, pacify the people with a tone of change, and push back the image of conflict to achieve some 

relative stability. Moreover, in the wake of transitional justice compliance as result of pressure from international powers, 

such apologies cannot represent the need for closure and fresh start for the victims or even for such States. 

 

As has been explored, the implications of the adoption and implementation of the international template of 

transitional justice can be adversarial to local complying States. In the face of rampant replication of some popular 

transitional justice models, scholars and practitioners should consider some reflections and reviews of the successes if 

any of past transitional justice systems – and whether they achieved their intended goals. The needs and problems of 

victims of past atrocities in most post-conflict States are consistently being seen as unaddressed by most of the 

institutional transitional justice systems. Such thoughts can pose challenges of possible retaliation by victims or re-

emergence of conflict in such societies. 
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